STATE OF NORTH DAKOTA

ATTORNEY GENERAL'S OPI NI ON 98- F-21

Dat e | ssued: June 15, 1998

Request ed by: Car ol d son, Executive Director, North  Dakota
Departnment of Human Services

- QUESTI ON PRESENTED -

Whet her the North Dakota Departnment of Human Services (Departnent)

has authority, wthout an appropriation mde by the North Dakota
Legislature, to make direct paynents to a tribe to assist the tribe
in carrying out a tribal famly assistance program under 42 U S.C

§ 612.

- ATTORNEY GENERAL'S OPI NI ON -

It S my opinion that the Departnent is prohibited by
N.D.C.C. 8 54-16-03 from naking direct paynents to a tribe wthout a
| egislative appropriation unless the proposed expenditure falls
within a line itemin the Departnent’s current appropriation that is
not sufficient to make the paynents due to an “energency” as defined
in NDCC 8§ 54-16-00.1 and the Emergency Commission transfers
addi tional funds under N.D.C. C. § 54-16-04.

- ANALYSI S -

State officers and agencies may not expend public funds except
pursuant to an appropriation, and may not use an anount appropriated
for one purpose for any other purpose wthout prior approval of the
Emer gency Conm ssion under N.D.C. C. ch. 54-16. N.D. Const. art. X
8§ 12; N.D.C.C. 88 54-16-03, 54-44.1-09, 54-44.1-10.

The source of the Enmergency Comm ssion’s authority to approve the use
of appropriated state general funds for a different purpose is
N.D.C.C. § 54-16-04, which provides:

A state officer may present to the enmergency conm ssion an
item zed, verified petition requesting approval of a
transfer of spendi ng aut hority from the state
contingencies appropriation, a transfer of noney or
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spending authority between funds or |I|ine itens, or
expendi ture of federal funds. .o If the energency

comm ssion finds that an energency exists, the energency
comm ssi on may  order noney  or spending authority
transferred fromone fund or line itemto another fund or
line item belonging to or appropriated for the sane
institution or board or the sane state enterprise, may
order a transfer of spending authority from the state
conti ngenci es appropriation, may authorize expenditure of
federal funds, or in an extremty my authorize noney to
be drawmn from the state treasury to neet the energency
until the legislative assenbly can nake an appropriation
avai |l abl e.

The term “enmergency” neans “calamty or unforeseen happening
subsequent to the tinme the appropriation was made and which was
clearly not within the contenplation of the |egislative assenbly and
t he governor.” N.D.C.C. § 54-16-00.1(1). Whet her an *“energency”
exists is a question of fact that cannot be answered in an Attorney
Ceneral ' s opinion. Letter from Attorney Ceneral N cholas Spaeth to
Gary Hel geson (June 3, 1983).

Under the North Dakota Suprene Court’s interpretation of N.D.C.C. ch
54-16, the Enmergency Commi ssion can suppl enent existing general fund
appropriations that are insufficient due to an “energency” but is not
authorized to “allocate noneys to create a new fund or new
appropriation.” Backman v. QGQuy, 126 N.W2d 910, 916 (N.D. 1964).
See also 1996 N.D. Op. Att’'y Gen. L-135, L-137 (July 30 letter to
Peterson); 1996 N.D. Op. Att'y Gen. L-21, L-23 (Feb. 22 letter to
Sanstead). Thus, the Department’s current general fund appropriation
cannot be suppl enented or changed by the Enmergency Conm ssion unless
the proposed expenditure is authorized under a line item in the
Departnent’s current appropriation.

A tribe has requested state general funds from the Departnent to
assist the tribe in establishing its own tribal fanmly assistance
program under 42 U.S.C. 8 612 rather than participating in the state
Tenporary Assistance to Needy Famlies (TANF) program If the
requested paynents are authorized wunder a Iline item in the
Departnent’s current appropriation which is not sufficient to make
t he paynent, the Departnment can petition the Enmergency Conmm ssion to
find that an “enmergency” exists as defined in ND C. C 8§ 54-16-00.1
and to nmake one or nore  of the transfers described in
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N.D.C.C. § 54-16-04.' However, if there is no current appropriation
aut hori zing the paynments, as the opinion request indicates, then the
Departnment is prohibited by NDCC 8 54-16-03 from nmaking the
paynments.

- EFFECT -

This opinion is issued pursuant to N.D.C.C. 8§ 54-12-01. It governs
the actions of public officials until such time as the question
presented is decided by the courts.

Hei di Heit kanp
ATTORNEY GENERAL

Assi sted by: Janes C. Flening
Assi stant Attorney General
vkk
Y In the legislative history of 1997 House Bill 1012, the
Departnent’s appropriation bill for the current biennium there are

references to the potential fiscal consequences to the state of a
tribe’s option to establish its own fam |y assistance program  See,
e.g., Hearing on H 1012 Before the House Appropriations Conm 55th
N.D. Leg. (Jan. 10, 1997) (Executive summary of TANF plan attached to
witten testinony of Kevin Iverson); Hearing on H 1012 Before the
Senate Appropriations Comm 55th N.D. Leg. (March 6, 1997) (Witten
testinony of Betty Keegan). Thus, even if the proposed paynents fall
under a line itemin the Departnent’s current appropriation, it may
be argued that the reason for the requested paynents is not a
“calamty or unforeseen happeni ng” beyond the contenplation of the
Legislature or the Governor as required in N.D C. C 88 54-16-00.1,
54-16- 04.




